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AMENDMENT IN THE NATUBE OF A SUBSTlTVTE

TOILR. 281!

OFFERED BY MR. COBLE

Strike aU al\er- the enaeting clause and insert the

following:

1 SECTlON 1. &IIORT Tm.E.

2 This Act may be cited as the "Collections of Informa-

3 tion Antipiraey Act".

4 SEC. 2. MlSAPPROPBlA.TION OF em r FCl10NS OF INFOB-

5 MATION.

6 Title 17, United States Code, is amend~ by adding

7 at the end the following new chaptet:

8 "CBAPTEB a MISAPPlIOPHIA'nON OF

9 COLLECTIONS OF JNI'ORMA'nON

"Soc!.
'·\2.01. lkfinitiom;.
"1202. Pl'lhibition opinrIt IIlisaPP\oprialioll,
"\;ll)3. P....il'Qd. ___

"12M. blwri .
"1205. &Iot up tt> oth.r 1&_
"1'208 odie';
"1207. CrimiNl olI'<hoos aad poIlIlties.
"\:108, Limil.tiu.........,""",-

10 "'12lO1. DetlJlitiou

11 "As used in this chapter:

12 "(1) COLLECTION OF ISFOIU!.\TIO~.-The term

13 'collection of infonnatioll' means intormatioll that

14 bas been collected and oJ'88,1lized for the PlUpOBe of

....... 1•. '!lIIll2:1l p.n,.)
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bringing discrete items of infonnation together m

2 one place so that users may access them.

3 "(2) I~~·()lUL\TIlIS.-The tenn 'information'

4 means fact:>, data, works of authorship, or any other

5 intangible material I!Bpable of being coIleeta:l and or-

6 ganized in a 5)'Iltematie way.

7 "(3) PoTE:>.,.W. )1ARKET.-The tenn 'potel1tial

8 I!I8l'ket' meB.llll any market that a perlIOU eJpiming'

9 protection under section 1202 has GUrn:Dt and de·

10 IDOnstrable plans to exploit or that is eommoDly ex·

1I ploited by persoll.ll offering similar pruducts or servo

12 ices ineorporating <:olleetioDll of in&lrmation.

13 "(4) COlnlERCE.-The term 'commerce' means

14 all corumeree whieh may be Iawf1.1lly~ by the

15 CoDgrelil>.

16 "'12o:lL ProhlbUi_ a"'lII1Iappl'OJUiadclll

17 "Any peNOn who eJ:b'aet8, or uaes in MDlmeree, all

18 or a submwtial part, P1elUNJ'ed either quautitatiwly or

19 qul:llitative!y, of a oolleetion of information gathenld. orga·

20 nized, or maintained by &DOwer person throlJllb the inveflt.

21 ment or IJIlbstutial moDetary or other re801U'lll!l1, po aa to

22 harm the actual or potential market of that other persoD,

23 or an usignee of that other penon, for a producrt or serv­

24 ice that incorporates that collection of iDforwation and is

25 offered or inteudlld to be oft'ered for sale or otherwise by

MAR ~e '98 18'33
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that other person in commerce. Ilhall be liable to that per·

2 son for the remedies set forth in section 1206.

3 "I 1203. PenlUtted. acm

4 "(a) IXD[\1Ill·.\1. ITE)lll IW rx~'()k~I,\TIOS '\)o,:J)

5 OTIIER bISI:mSTAXTL\L PA/l.TH.-Nothing in this chapter

6 !Shall pnvent the mractioll or uae of a.n individual item

7 of infonnation, or other insubstantial part of a col1eetion

8 of information, in itself. An ilIdividual item of information.

9 including a work of authorship, shall not itself be eonsid·

10 ered a sublltantial part of a colleet.ion of information under

11 section 1202.

12 "(h) GATHERIXO Oil USE OF IWOR>t.\TIOX OB­

13 T.-\lSED THROCGIl OTIIER MEASS.-NothiDg in this

14 chapter shall restrict lWY penon fn;Jm independently pth­

15 eriDg information or using information obtained by IIIll&IUl

16 other than eztraeting or using it fn;Jm a collection or intor­

17 mwon gathered. organized. or maintaiued by another per­

18 SOil through the inveabMnt of subatantial !!lOnetary or

19 other resoun:e8.

20 "(c) USE OF L"FOIUL\TIOX FOR VERU'ICATIOS.­

21 NothiDg in this chapter lIball ratrict any person from ex­

22 tracting information. or from. using information within

23 any entity or organization, lbr the sole pmpoee oherifying

24 the accuracy of information independently gathered, orga­

25 niud, Of mamtained by that person.

~~~~Ol 3OZ'~ : SO:8t : S8-St-e
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1 U(dl NOSI'ROWr EmT.\'rIo;,,:.\I., S('{l';~TII"lC, Oil R~:­

2 "~~.UU·II Ul't;".-Nothing in this chapter shall restrict any

3 person Crow extracting or using information for nonprofit

4 educational, lICientifie, or rtl6eilreh purposes in a manner

5 that doeIi not harm the actual or potential ma.rket for the

6 produet or serville referred to in section 1202.

7 "(e) NEWS Ri;:PORTISG.-Nothing in this chapter

8 !!hall TeStM any person from. mractiDg or u.sing informa­

9 tion for the IiOIe purpose or news reporting, iDllludlng news

10 gathering, di,semiflation, and comment, in an amount rea­

11 sonably neeessaty for such purpose, unless the information

12 80 extracled or used has been gathered by a. news report­

13 ing entity in competition with that person for distribution

14 to the public, and bas not yet been distributed to the pub­

IS lie.

16 "(f) TRA.."5FER Of' COp....-Nothing in this chapter

17 shall relltrict the owner of a pa.rticular lawfully made copy

18 of all or part or a collection of infonnation from seJ!lng:

19 or otbuwise dblpooing ot the poase!lSion of that oopy.

20 'I' l204. E.clUllio..

21 "(a) GoWRSllEST COU.F.:CTIOSS OF IXFOlUtA-

22 1'10:"'.-

23 "(1) Ex<:'Lt:mo:"'.-Proteetion under this chap-

24 tel' sha1l not extend to collections of information

2S gathered, 0J'glUlized., or maintained in the course of

Matcft 18. , .. (12:11 p.m.)
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performing governmental functions other than edu·
2 cation or scholarship. by Or for a government entity,

3 whether Federal, Stale, or local. ipeluding any em-

4 ployee or agent of sullh entity. or any pel'llOn n:clu-

5 sively lioenaed by such entity, within the scope of the

6 employment, agency, or license. Nothing in this sub-

7 section shall be construed to pl'l101ude protection

8 under this chapter for inionaation gathered, orga-

9 n.lzcd. or maintained by such an &cent or licensee

10 that is not within the SC!ope of such agency or ti·

11 cense.

12 "(2) EXCEPTIOs.-The ezclusion under para-

13 graph (1) does not apply to aDy informatiolJ. re-

14 quired to be collected and disseminated by either a

15 secu.rities e%Change or a commodities exchange under

16 either the Securities Exchange .Al:t of 1934 or the

17 ColJl.lDOdiV Exchange Act.

18 "(b) COMPC'fElt PtulGlt.Ul$.-

19 "(1) PaOTE(""TfOS NOT t..WE"-"DED.-Subject to

20 paragraph (2), protecltion under this chapter Bhal1

21 not ~nd to computer programs, iDcluding, but not

22 Umited to, any computer program used in the man\1-

23 faetme, produetion, operation, or maintenance of a

24 collection of information, or aJ1)' component of a

25 computer program necessary to ita operation.

MAR 18 'sa 18:34
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I 11(2) b 'I JltI'IJ1t.\TIm l·l1l.1,J~l '1'(OXli IW lXFOIt-

2 ~l.\TlIlX.-A. coll«tion of information tbt if; other-

3 wise subject to protection under thi$ chapter is not

4 disqualified frolll $ucb protection solely because it is

5 incorporated into a computer prvgnm.

6 "'120&. Be1atlOft8 to otbv law.

7 U(a} O'WEII. RltUlTS NOT A1"t'I!:('TtD.......subject to

S SIlbsection (b). nothing in this chapter shall affect right;,

9 Iimitatiom. or remedies concerning cOpyript, Or UI1' other

10 rirhtli or obligatil)ll$ M1atiDf to in(onnation, includirlg

t 1 laws with respect to patent, trademark, design rights.

12 antitrust, ~rade IlllCrets, privaey. access to public docu­

13 rnents, and the taw of contraei.

14 "(b) PREE)lPTIO~ OF S1',.\'1'E LAw.-on or after the

1S effeetiw date ofthis chapter, all rights that are equivalent

16 to the rights specU1ad in section 1202 with respeet to the

17 suiUect matter of this chapter sball be governed excllWve1y

18 by Federall&w, ami no penlOll. is entitled to aJlY equivalent

19 J."ieht in such &Ubject matter UDder the common ... or

20 statutes of any State. State laWli with nllillJeCt to tzade..

21 mark, design riIhts, antitrust, trade secrets, privllcy, ac­

22 <:eSIi to pllblic doctmlents, and \be Illw of contract shall.

23 not be deemed to provide equivalllnt rights for purposes

24 of this wbsectiun.
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"(el R~~LATIO~l;m\l Ttl ClII'YHlUlIT.-Proteetion

2 under this chapter is independent of. and does not affect

3 or eruarge the scope, duration, OWJUI!!\Ibip, or subsistence

4 of, llIIY ClOPyright protection in any work of autbonhip

5 that is contained. in or eonsistl in whole or part of a coUec­

6 tion of information. Nor doe!I it pl'O"ide any greater pro­

1 taction to a work of authorthip contained in a collection

8 of information than is otherwise available to such & 1IQrk

9 \lnder this title.

10 "(d) A..."TITRl"ST.-Nothing in this chapter sh.Rl1lim.it

t 1 in any Vlay the constraints On the mtnner in which "prod­

12 ucts and services may be provided to the public that an!

13 imPQ6Cd by Federal and State antitrust laws, blCluding

14 those regarding GiDgle S\lppliers ot products ud smriees.

15 "(e) LICL'i"SL"G.-Nothing in this chapter ahaIl reo

16 strict the rights of parties freely to enter intAl licellSllll or

17 any othcr eontr.o£tll with~ to the use or iDtorrnation.

18 "(t) Co:lUU:SICATIONS ACT OF 1934..~Notbing in

19 thie chapter shall at&et the Operatillll of seetio.o 222(e)

20 of the COl:DmVniDarlcms Act of 1934 (47 U.S.C. 222(e)),

21 or &hal.I. restrict any person from eztnICtiIIg or usi:Dg IJUb.

22 SCI"ibeJ' &t information, 811 such term is de&ed in Iielltion

23 222(£)(3) of the Commwlieations .Act of 1934 (47 U.S.C.

24 222(£)(3», for the pUJllO!le of publishing telepbone d:iree­

2S tories in any tal"mat.

...... 18••098 ('2'" ...on.)
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I ll§ WI. Civil remedies
2 "(a) Cl\1L M'Tlll:\S.-Any person who is imumd by
3 a violation of section 1202 rnay brillg II. civil action for

4 such II. violation in an appropriate (tNted States district

5 court without regard to the amount in eontroversy, except

6 that &ny action against a State governmental entity may

7 be brought in any eoUJ't that haa juri9dietion over claims

8 against such entity.

9 "(b) TEJ,lPOJURY _-\~D PER),L\."S:::\T I~Jl·s....,.rO;\-a-

10 .An,y court haWlg jurisdiction of a civil action under this

11 aeetion shllll haw the power to llJ'Bnt teDlPGnuy and per·

12 manent inju.netions, aceording to the prineiplea of equity

13 and upon sueh terms as the eourt may deem reasonable,

14 to prevent a violation of llllQtion 1202. Any such iJijUDCtion

15 may be served uywhen in the United State&; on the per­

16 son enjoined, a!Id may be eaforeed by proceedings in eon­

17 tempt or otherwise by 8111 UDitai States di5trict. couzt

18 having jurisdietioh over that Pef&OD..

19 "(e) blPOt::<''UM£:o.--r.-At any tune while &D action

20 under tbb section ill pending, the court may order the im·

21 poundine. all. wcll terma as it deems reuonable, of all cop.

22 ieli of contents of .. eollectioll of iDfonnation extracted or

23 lLaed in violation of aeetion 1202, ¥.lid of an masters, tapea,

24 disks, diskettM, or other articles by means of which mob

2S copies lII&y be reproduced. The court may, as part of a

26 fin'" judgment ur dectee f5pdmg a 'Violation of llllCtion

MarcII'll,'* (,2:" "'...1
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I 1202, Oro@T th@ mffiQdial modifi~ation or dQQtl'lletion of

2 all eopies of contents of a l!On~etion of infonnation ex­
3 traeted or used in violation of section 1202, and of aU

4 muters, tapes, disks, diskettes, or other articles by means

5 of which such oopies may be reproduced.

6 "(d) MO~E1'.U1Y RF;l.lEl'.-When a violation of see­

1 tion 1202 has been established in any ciw action arising

8 under tbis seetion, the plaWtiff !ibal1 be entitled tD recover

9 an,y damages sustained by the plaintiff and defendant's

10 profits not taken into account in co1l1putmg the damages

11 sustained by the plaintiff. The coW't shall lllilleSS such

12 profits or damages or cause the same to be llSIiessed under

13 its direction.. In useasiDg pro5ts the plail'ltiff shaJI be Ie­

14 qui.red to prow defendant's sales oo1y; derendut mnst

15 prove all elements of east or deduetian l!laiJne. In a.aes8ina"
16 damaeea the court may enter judgment, according to the

17 cinmmstaIlces ot. the CII8l!, for uy S\l.1II. abo. the alIlOIU1t

18 found llli aetI1al dam••, not epeetting tNee times SUClh

19 amount. The court in its discretion may award reasonable

20 co8'tll and attDmey's fees to the prevaiJmg party and shall

21 award such costs and fees where it determizles that an

22 IICticnl was bJ'owght w:u:ler this chapter in bad faith apiust

23 & IIQI1pro6t edueatiOJlll1, ecieDti&, or naeareh iDatitution,

24 lib'rlllY, or arcllives, or an eJDPloyee or lIgIlIl.t of aueh all.

2S entiW, acting within the IlllOpe of his or her employment.

PI'lGE.10
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1 1I(~j RRUl'(ITliI~ OR R£MIS.';IIl~ tW M()~~T.\nY RE.
2 1.l}W PflR Nm~l'U(lrIT Em·('NI'IIl~,\I., Sl·I~~S'l'I~'t('. on

:3 R~:"!'aR( 'It l;o;l'iT1TI'TItl,,-,;,-The court shall reduce or

4 remit entirely monetary relief under subsection (d) in any

5 case in which a defelldant beliewd and had reasonable

6 groUllds for believing that his or her conduct was pennis­

7 sible under this chapter, if the defendant was an employee

8 or agent of a nonprofit educational, scientifie. or research

9 institution, Jibrat'Y. or archives aeting within the lICOpe of

10 his or her employment,

J1 "(£) AcT10:O;~ AaUl\ST Ul'l'rED STATEFI Go,.-SR.'"

12 )lE~'T,-SubseetiOJ1S (b) and (c) shall not apply to &IIY ac­

13 tion against the United States ~elnment,

14 "(g) RsUEf' AO.u."-ST STA.TE E:S-T1TIE$.-The relief

IS provided UDder this aeetiOll shaI1 be available apinst a

16 State governmental entity to the extent permitted by ap­

17 plicable law.

18 "01207. Criminal offtlllle8 aDd. J)IlIUIltlee

19 "(a) V10L.\Tl0S.-

20 "(1) Ix GE)'"ERAL,-.Au,y person who WlIate8

21 seation 1202 willfullr. IUld-

22 UtA) does so for direct or indirect llOmmer.

23 ciRllldv8ntage or financial gain, or

24 "(B) ClaUSeS loar; or damage aggNgaQng

25 $10,000 or JIlOre in any I-year period to the

MRR 18 'SS .6:35 PAGE.U
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1 IWMl\ who rA~kl'ed, organized, Or ma.;nt~ed.

2 the informa.tion concemed, ' '

:3 shall be punished as pro\'ided in subllCCtion (b).

4 "(2) I:-:"I'I't.!I'.\.mUTy.-This section shall not

S apply to an employee 01' arent of a. nonprofit edu-

6 eation&1, seientifie, Dr n!search institution, library, or

7 archives acting within the aeope of hiS Dr ber em·

S ployDlst.

9 "(b) PE:-;.\LTIEl'l.-A!I offense under subsllction (a)

10 shall be pWlilihable by 8 tine ot not more than $250,000

11 Of imprisonment for not more than 5 years, or both. A

12 second or ll11'o1lequent offense under subsectiOn (.) shall

13 be pnnishable by a. fine of DOt more than $500,000 or im·

14 pri&onment lhr not more than 10 YlllU'S, or both.

15 .., l208. LbDItatlOIl8 08 aetictll8

16 "(8) CRDflX.u. PaOCEEIlI):OS.-No criminsl pro­

17 eeeding slWl be maimajned under this chapter I1JI1eS8 it

HI is commeneed within three yYI'$ after the cause of ection

19 arises.

20 "(b) CIVIL AcTlO~"S.-No eivilllCtion shall be main·

21 tained under this ehapter WI1eu it is collUlleJll:ed within

22 three yeara after the cause of aetion arises Or claim ae­

23 Cl'Ues.

24 "(e) AoDIT[O"'~U),lIT.\TIOS.-No eriminal Dr em!

25 Illltion sha1.I be maintajned un.der t.bis chapter for the es:-

PF'lGE.12
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~rnel;on 01' use 01 Jl or a subiliani:J part. o~ a colleelton

2 of information that occurs morc than 15 years after the

3 investment of resources that qualified tbe eoUection of in.

4 forlllation for proteetion under this chapter....

5 nc-lI. CONFORMJNG AMENDMENT.

6 The table of ehapters for title 17, United States

7 Code, is amended by addiDg at the end the foUowing:

"1lL M1Appropria&l_ of CoIIeetiou of IaIol"lllaUGIl 1201".

8 SEC. 4. EFncnvE DATE.

9 (a) Ix GE:-;ERAI•.-This Act and the amendments

10 made by this Aet shall take effect on the date of the enact­

11 ment of this .Act, and sha1l apply to actli committed on

12 Or after that date.

13 (b) PRIOR At'TS NOT AFF~~l'Tt~l>.-No person shall

14 be liable under chapter 12 of title 17, United States Code,

IS as added by section 2 of this Act, for the use of iDforma­

16 tion lawfulJy extracted from a collect.ion or iJIfonnation

17 prior to the effeetive date of am Act, bY that person or

18 by that person's predecell80f in interest.

_ 18. 1M (120 11,..n.)


