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o AMeNDMENT IN THE NATURE OF A SussTrTUTE

To ILR. 2452
OFFERED BY MR. COBLE

Strike all after the enacting cipuse and insert the

following: o
| SECTION \. SHORT TITLE.
2 This Act may be cited as the “Collections of Informa-
3 tion Antipiraey Act”.
4 SEC. 2. MISAPPROPRIATION OF COLLECTIONS OF INFOR-
5  MATION.
6 Title 17, United States Code, is amended by adding
7 at the end the following new chapter:
8 “CRAPTER 12-MISAPPROPRIATION OF
9 COLLECTIONS OF INFORMATION

1201, Dufinitions,

*1202, Prohibition against smigappropriation,

1203, Permirted actc

“1204. Esshurions,

“'1205. Relstisaslip v other laws,

«{206, ik remedie:

“1207. Criminal 5ffentes and penaities.

“{208, Limitwtions on actices.
10 “§1201. Definitions
11 “As nsed in this chapter:

12 “(1) COLLECTION OF INFORMATION.~=The term
13 ‘collection of information’ means information that

14 has been ecollected and organized for the purpose of

March 18, 1934 {12V p.m,}
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bringing diserete items of information together in

2 one place so that users may access them,

3 “(2) INFORMATION.—The term ‘information’

4 means facts, data, works of authorship, or any other

5 intangible material capable of being colleeted and or-

6 ganized in a systematic way

7 “(3) POTENTIAL MARKET.—The term ‘potentisl

g market’ means any market that a person claiming

9 protection under seetion 1202 has ewrrent and ge-
10 monatrable plans to exploit or that is commonly ex-
11 ploited by persons offering similar products or serv-
12 ices incorporating collections of information.
13 “(4) CoMMFRCE.—The term ‘comruerce’ means
{4 all commeree which mey be lawiully regulated by the
15 Congress.
16 “§1202. Prohibition against misappropriation
17 “Any person who extracts, or uses in commerce, all
18 or a substantial part, measured either quantitatively or
19 qualitatively, of a collection of information gathered, orga-
20 nized, or maintained by another person through the invest-
21 ment of substantial mopatary or other resourees, so as to
22 harm the actual or potential market of that other person,
23 or an assignee of that other person, for a product or serv
24 jee that incorporutes that eolleetion of information and is
25 offered or intended to be offered for sale or otherwise by

March 18, 1998 (1211 pm)
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that other person in ecommerce, shall be liable to that per-
son for the remedics set forth in section 1206,
“§ 1203 Permitied acts

“(a) INDIVIDUAL ITEMS OF INFORMATION AND
OTHER INSUBSTANTLAL PakTs —Nothing in this chapter
shall prevent the extraction or use of an individual item
of information, or other insubstantial part of a collection
of information, in itself. An individual item of information,
ineluding a work of authorship, shall not itself be consid-
ered a substantial part of a eollection of information under
section 1202,

“(b) GATHERING OB USE OF INFORMATION OB-
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TAINED THrROUGH OTHER Mpaxs.—Nothing in this
chapter shall restrict any person from independently gath-
ering information or using information obtained by means
ather than extracting or wsing it from a collection of infor-
mation gathered, organived, or maintained by snother per-
son throngh the investment of substantial monetary or

— e el e e e
W 06 A O b

other resources.

8

“(c) USE OF INFORMATION FOR VERIFICATION.-—
Nothing in this chapter shall restrict any person from ex-
tracting information, or from using information within
any entity or organization, for the sole purpose of verifying
the accuracy of information independently gathered, orga-
nized, or maintained by that person.
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] “(d) NoNeroFrr EnUeatioNal, SCIENTIFIC, OR Re-
sEARCIT UsEs—Nothing in this chapter shall restrict any
person from extracting or using information for nonprofit
educational, seientific, or research purposes in & manner
that does not harm the actual or potential market for the
product or service referred to in section 1202.

“{e) NEWs REPORTING.—Nothicg in this chapter
shall restrict any person from extracting or using informa-
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tion for the sole purpose of news reporting, including news

—
o

gathering, dissemination, and comment, in an amount rea-
sonably necescary for such purpose, unless the information
80 extracted or used has been gathered by a news report-
ing entity in competition with that person for distribution
to the public, and has not y&t been distributed to the pub-
“(B) TRANSFER OF CoPY.-—Nothing in this chapter
shall regtrict the owner of a particular lawfully made copy
of all or part of & colleetion of information from selling
or otherwise disposing of the possession of that copy.
“$ 1204. Exclusions
21 “(a) GOVERNMENT COLLECTIONS OF INFORMA-
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2 TION.—

23 (1) EXCLUSION.—Protection under this chap-
24 ter shall not extend to collections of information
25 gathered, arganized, or maintained in the course of

Mlarch 18, 1958 (1211 pom.)
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performing governmental funetions other than edu:

—

2 cation or scholarship, by or for a2 povernment entity,
3 whether Federal, State, or local, including any em-
4 ployee or agent of sueh entity, or any person exelu-
5 sively licensed by such entity, within the scope of the
6 employment, agency, or license. Nothing in this sub-
7 section shall be construed to preclude protection
8 under this chapter for information gathered, orga-
9 nized, or maintained by such an agent or licensee
10 that is not within the seope of such ageney or li-
1] eense,
12 “(2) ExcePTION.—The exclusion under pare-
13 graph (1) does not apply to any information re-
14 quired to bhe collected and disseminated by either a
15 securities exchange or a commoadities exchange under
16 either the Seeurities Exchange Act of 1934 or the
17 Commaodity Exchange Act.
18 “(b) COMPUTER PROGRAME.—
19 *(1) PROTECTION NOT EXTENDED.—8Subject to
20 paragraph (2), protection under this chapter shall

21 not extend to eomputer programs, including, but not
22 limited to, any computer program used in the manu-
23 facture, produetion, operation, or maintenance of a
24 eollection of information, or any component of a
25 computer program necessary to its operation.

g 18, 1998 (12:17 p.m.)
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W) INCORPOURATED COLLECTIONS OF INFOR-

MaTioN —A collection of information that is other-
wise subject to protection under this chapter is not
disqualified from such protection solely because it is
incorporated into a computer program.

“%1205. Relations to other laws |

“(a) OTHER RIGHTS NoT AFrECTED.-—-Subject to
subsection {b), nothing in this chapter shall affect rights,
limitations, or remedies concerning copyright, or any other
rights or obligations relating to information, inchiding
laws with respect to patent, trademark, design rights,
antitrust, trade secrels, privacy, aceess to public docy-
ments, and the law of contract.

“{b) PREEMPTION OF STATE Law.—On or after the
effective date of this chapter, all rights that are equivalent
to the rights specified in section 1202 with respeet to the
subject matter of this chapter shall be governed exclusively
by Federal law, and no person iz entitled o any equivalent
right in such subject matter pader the common law or
statates of any State. State laws with respect to trade-
mark, design rights, antitrust, trade seercts, privacy, ac-
eess to public documents, and the law of contract ghal)
not be deemed to provide equivalent rights for purposes
of this subsection.
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“(e) Retamionstip o CopvRIcUT —Protection
under this-chapter is independent of, and does not affeet

or enlarge the scope, duration, ownership, or subsistence

o)

of, any copyright protection in any work of authorship
that is contained in or consists in whole or part of & collec-
tion of information Nor does it provide any greater pro-
tection to a work of authorghip contained in a collection
of information than is otherwise available to such & work
under thiz title,

“(d) ANTITRUST.—Nothing in this chapter ghall limit
in any way the constraints on the manwer in which prod-
ucts and services may be provided to the public that are
imposed by Federal and State antitrast laws, including
those regarding single suppliers of produets and services.

“{e} LICENSING.~—Nothing in this chapter shall re-
strict the rights of parties frealy to enter into licenses or
any other eontracts with respect to the use of information.

“(f) CouNUNICATIONS ACT OF 1934.—-Nothing in
this chapter shall affeet the operativn of seetion 222(e)
of the Communications Act of 1934 (47 U.8.C. 222{e)}),
or shall restriet any person from extracting or using sub-
seriber list information, as guch term is defined in Rection
222(£)(3) of the Communications Aet of 1934 (47 U.B.C.
222{£)(3)), for the purpose of publishing telephone direc-

taries in any format.
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“§ 1208, Civil remedies
“(a) CIVIL ArTIONS.~Any person who is igured by

a violation of section 1202 may bring u civil action for .
such 2 violation in an appropriate United States distriot
court without regard to the amount i controversy, except
that any action against a State governmental entity may
be brought in any eourt that haa jurisdietion over claims
against such emtity.

“(b) TEMPORARY AND PERMANENT INJUNCTIONS —-
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Any conrt having jurisdiction of a civil action under this

o
p—

section shall have the power to grant temporary and per-

—
it

manent injunctions, aceording to the prineiples of equity

-
L

and upon such terms as the court may deem reasonable,
to prevent a violation of section 1202, Any such injunction
may be served anywhere in the United States on the per-
son enjoined, and may be enforeed by proceedings in con-
tempt or otherwise by any United States district eourt
having jurisdiction over that person.

“(e) IMPOUNDMENT —At any time while an action
onder this section is pending, the court may order the im-
pounding, on sach terms as it deems reasongble, of all cop-
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ies of contents of a eollection of formation extracted or

B R

used in violation of section 1202, ynd of all masters, tapez,
digka, diskettes, or other articles by means of which guch
copies may be reproduced. The ecourt may, as part of a
26 fnal judgment or decree finding s violation of section

b X

Marcn 18, 1896 (12:11 p.m
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| 1202, order the remedial modification or destraction of

2 all copies of contents of & eolleetion of mformation ex-
3 tracted or used in violation of seetion 1202, and of all

. Apr. 2_4_”1998 18:21AM P9

masters, tapes, disks, diskettes, or other articles by means
of which such copies may be reproduced.

“(d) MoXETARY RELIEF.—When a violation of sec-
tion 1202 has been established in any civil action ariging
under this seetion, the plaintiff shall be entitled to recover
any damages sustained by the plaintiff and defendant's
10 profits not taken into account in computing the damages
{1 sustained by the plaintiff. The court shall asgess such
12 profits or damapes or cause the same 1o be assessed under
13 its direetion. In assessing profits the plaintiff shall be re-
14 quired to prove defendant’s sales only; defendapt must
15 prove all elements of cost or deduetion elaims. In agsessing
16 damagea the court may enter judgment, aecording to the
17 cirenmstances of the cage, for any sum ahove the amount
18 fonnduaetualdmnges,mtmedingthmeﬁmmch
19 amount. The coart in its diseretion may award reasonable
20 costs and attorney’s fees to the prevailing party and shall
21 award sueh costs and fees where it datermines that an
22 sction was brought under this chapter in bad faith against
23 a nonprofit educational, scientific, or rescarch inatitution,
24 library, or archives, or an employee or ageat of such an
25 entity, acting within the scope of his or her employment,

- - L
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BesEar(l INSTITUTIONS—The court shall reduce or
remit entirely monetary relief under subsection (d) in any
case in which a defendant believed and had reasonable
grounds for believing that his or her conduet was permis-
sible under this chapter, if the defendant was an employee
or agent of 3 nonprofit educational, scientific, or research

Vg s~ D B W R

institution, library, or archives acting within the scope of
10 his or her employmend.

11 ‘() AcTioNs AGANST UNITED STATER GOVERN-
12 MeENT.—Subsections (b) and {¢) shall not apply to any ae-
13 tion againat the United States Government.

14 “{g) RELIEF ACAINET STATE ENTITIES —The relief
15 provided under this seetion ehall be available against a
16 State governmental entity t the extent permitted by ap-
17 plicable law,

18 “§1207. Criminal offenses and panalties

19 “(a) VIOLATION.—

20 “1} IN GENERAL-—Any person who violstes
21 gection 1202 willfally, and—

22 *(A) does 30 for direct or indirect commer-
23 cial advantage or financial puin, or

24 “(B) causes loss or damage agpregating
25 $10,000 or more in any 1-year period to the

NMgrch 18, 1888 (211 p.m.)
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the information concerned, '
shall be punished as provided in subsection (b).

“(2) InAPPLICARILITY.~This section shall not
spply to an employee or agent of a nonprofit edu-
cational, seientifiz, or research institution, library, or
archives acting within the scope of his or her em-
ployment.

‘“(b) PENALTIESR.—AR offense under subsection (a)
shall be punishable by a fine of not more than $250,000

or imprisonment for not more than 3 years, or both. A
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second or snbsequent offense under subsection (a) shall
be punishable by a fine of not more than $500,000 or im-
prisonment for not more than 10 years, or both.
“% 1208, Limitatlons on actions

“(a) CRIMINAL PROCEEDINGE——No eriminal pro-
teading shall be maintained under this chapter unless it
is commenced within three years after the cause of action
arises.

“b) CrviL. AcTiONS,—No civil nction shall be main-
tained under this chapter unless it is comumenced within
three years after the caunse of action arises or claim ac-

craes.
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“(e) ADDITIONAL LIMITATION,—No erimninal or eivil
action shall be maintained under this chapter for the ex-

PN
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of information that occurs more than 10 vears efter the
investment of resources that qualified the eollection of in-
formation for proteetion under this chapter.”.
HEC. 3. CONFORMING AMENDMENT.

The table of chapters for title 17, United States

Code, is amended by adding at the end the following:
“12. Missppropristion of Collections of Information, ......... 1201",
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SEC. 4 EFFECTIVE DATE.

9 (a) Ix GeNERAL.—This Act and the amendments

10 made by this Act shall take effect on the date of the enact-
11 ment of this Act, and shall apply to acts commitied on
12 or after that date.
13 (b) Prior ACTs NoT APFECTED.—No person ghall
14 be liable under chapter 12 of title 17, Uniied States Coda,
15 as added by section 2 of this Aect, for the use of informa-
16 tion lawfully extracted from a collection of information
17 prior to the effective date of thiz Act, by that person or
18 by that person's predecessor in interest.

March 15, 1598 (V211 p}
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