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Defamation — Mature of defamation — Parties in action for defamation — Crown
and Crown a|gents — Detamation action by Crown official - Court recognizing
importance o protecting officials assuming responsibilitles of public office.

Detamation — Mature of defamation — Charter of Rights and Freedoms —
Defamation action by Crown official — Crown official taking action in personal
capacity — Charter not directly applicable to such private disputes =
Development of common law in spirit o?Charter not warranting usurpation of
legislative function by doctrinal change - Canadian Charter of Rights and
Freedoms.

Defamation — Privilege — Quatified privilege — Nature of qualified privilege —
Priviléze not applicable to recital of allegations contained in documents not yet
read or referred to In open court,

Detamation — Damages — Scope of discretion of jury in making award - Jury
awarding compensatory, aggravated and punitive damages totalling $1.6 mil-
lion — Award not so large or grossly out of proportion o libel as to warrant
interference by appeal court.

Detamation — Practice — Costs - Defendants ordered to share costs equally —
Majority of trial time and damages reiating to one detendant only.

At a press conference in front of Osgoode Hall, the defendant M, wearing his
barrister's gown, made serious allepations against the plaindff, a Crown law officer
in the employ of the Minisiry of the Attormey General of Ontario. In making these
stalements, M was acting as counse! for the defendant Church of Scientology, and
his observations were widely published in the media. M stated that the plaintiff had
aided and abeued others in breaking a caurt order congeming ihe sealing of docu-
ments and that he had aided and abetted other Crown counsel in misleading a judge.
conduct seriously dismptive of the proper course of justice and deserving of sertous
criminal sanctions by way of a motion for contempl All of these allegations were
unfounded, and while contempt proceedings were initiated, they Wwere dismissed
upon a motion for non-suit.

The plaindff then commenced procecdings for Jibel against M and the Church.
Hc was awarded compensatory damages of $300,000 plus aggravated and punitive
damages in the sums of $500,000 and $300,000, rcspectively, payable by the Church
only. Judgment was entered, plus prejudpment intcrest and costs.  Leave was
granted to the plaindff to amend his siatément of claim so that the arnounis claimed
for aggravated and punttive damages would conform to the jury’s award. A defence
request that the jury’s award be disreparded as unreasonably mgh was rejected.
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1 May 10, 1994. Per curiam: ~ The focal point of this libel action
was a press conference conducted on September 17, 1984 by the ap-
pellant, Morris Manning, accompanied by representatives of the ap-
pellant, the Church of Scientology of Toronto {“Scientology”), and its
counsel, Clayton Ruby. Morris Manning, wearing his barrister’s

gown on the steps of Osgoode Hall,

read from and commented upon

allegations contained in a notice. of motion which Scientology in-
tended 1o use to commence contempt proceedings against the respon-
dent, Casey Hill. The notice of motion alleged, among other things,
that Casey Hill had breached orders of the Supreme Court of Ontario
and had misled a judge of that court and requested that he be fined or

imprisoned.

2 The allegations against Casey Hill were totally untrue and with-
out foundation, Casey Hill commenced this action for damages for

libel against Morris Manning and Sc
fore M. Justice Carruthers and jury [

ientology. Following a trial be-
reported (1992), 7 O.R. (3d) 489

(Gen. Div )], the jury on October 3, 1991 found Morris Manning and
Scientology jointly liable for general damages in the amount of
$300,000 and Scientology alone liable for aggravated damages of
$500,000 and punitive damages of $800,000. Scientology and Momis
Manning are appealing from this judgment. _ _

3 The intervenors are professional wrilers, journalists and
magazine publishers (the “Writers and Publishers™) who were granted
leave to intervene with respect o certain issues by order of Associate

Chief Justice Morden. The Attorney

General of Ontario is also inter-

vening purswvant 10 S. 109 of the Courts of Justice Act, R.5.0. 1990,

c.C43, to make submissions relatng 10 the constitutional issues

raised in this appeal.

4 Althongh Morris Manning abandoned the defence of justifica-
tion a few days before trial, Scientology continued to assert thus

defence and withdrew it only after

appeal.

the tria} and on the eve of this
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THE FACTS

1. The Seizure of Scientology Documents

s In 1984, Casey Hill was employed as counsel with the Crown

&

Law Office, Criminal Division. In 1983 he gave advice to the Omntario
Provincial Police (“O.P.P.”") in connection with a search wasrant ob-
tained on March 1, 1983 authorizing a search on March 3 and 4, 1983
of the premises of Scientology located on Yonge Strect in Toronto.
Pursuant to this warrans, the O.P.P. seized about 250,000 documents,
comprising around 2,000,000 pages of material. These documents
were stored in approximately 850-920 boxes at an O.P.P. buiiding in
Toronto. Immediately following the seizure, Scientology retained
Clayton Ruby to represent it and to bring a motion to quash the search
wartant and to seek the return of the seized documents.

2. The Sealing Orders

Litigation relating to the warrant commenced on March 7, 1983
and was ongoing throughout 1983 and 1984, In the course of this
litigation, Mr. Justice Osler ruled on July 11, 1984 that selicitor and
cliem privilege applied to 232 of the documents which he had
reviewed. He ordered that those documents remain sealed pending
further order of the court.

Throughout the period of litigation conceming the seized docu-
ments, Casey Hiil had regular contact with Clayton Ruby and other
counsel for Scientology by telephone, through correspondence, in
meetings and during attendances in court. Agreements were reached
between Casey Hill and Clayton Ruby and, in general, matlers were
resolved in a spirit of co-operation. Casey Hill would convey the
resolution of those matters to members of the O.P.P. who were
responsible for the seized documents. To the extent that matters were
1ot resolved on consent, Clayton Ruby and Casey Hill would procced
with contested motions and have those matters decided by tive court.

3. Scientology's Marriage Act Application

In March of 1983, Charles Campbell was retained by
Scientology to make an application to Rosemarie Drapkin, Deputy
Registrar General of the Ministry of Consumer and Commercial
Relations, requesting that Reverend Earl Smith of Scicmﬂlogi be
granted the authorization to solemnize marriages pursuant to s. 20(2)
of the Marriage Act, R.S.0. 1980, c. 256. By letter dated Augus: 22,
1984, Rosemarie Drapkin wrote 1o Charles ampbell conceming the
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icali advised that she had “reviewed cer_tain documents
raglglt‘iflagut?)nth?gcientolugy organization which were seized purl?uain: to
the search wamrant” issued on Maych 1, 1983, Auac_hed to the tle] ‘lﬁlz
was a Jist of 89 documents which ]Iad been sct:md’and W Jfat
Rosemarie Drapkin stated she had reviewed. It was this letter
raised the concern of Scientology and its legal advisers.

4. The Application before Mr. Justice Sirois

im Twohig, a solicitor in the Civil Division _cnf the _Cl:ﬂ:nrﬁ Law
DFﬁ{:eK:',ﬂhich olferatcs separately from the Criminal st«rl_smrn]l be-
came involved with Scientology in March, 1984 when Sciento k?g{
commenced an application for judicial review of Rosemare D:iap I:Izc
failure to approve the application for authority to solemiti
o i i i documents

E ohip understood that certain Scientology _
had belg:luslurﬁd aer it was her opinion that the information mnt;t_qu
in some of those documents mignt be of use to Rosemane Drap in in
making her decision whether to prant Scientology authority Lo Solem-
nize marriages. Kim Twohig approached Casey Hill -;t}ncemmgl ac-
cess to the seized documents. She contemplated bringing a:;_ app u:a:
tion vnder s. 446(5) [now s. 49[](}5)} of the f,‘nmmal Code for anst::'
der permitting Rosemarie Drapkin to examine the dncume:fzt:. > f:t
testified that Casey Hill made it very clear within m{:-ment; cntl ert Olﬁs
discussion that he had instructed the police officers who ?1 cus ¢ ty
of the seized documents not 1o allow anyone to see the documents

i ri order. _
w:tlmu(t::ma;uﬂm testified that he told Kim Twohig that there was ﬁ
motion outstanding before Osler J. for an order quashing tl}e_selél:ic
warrant. He explained to her that there had been severa hln t;':g
rulings and stated that “this was probably the type of case where e
judge hearing such an application would want nolice given A
Scientology”. Casey Hill also provided Kim Twohig wilh r:o;:-ie*saot
Factams which had been filed with Osler J. d}lnng the search warran
ings. The front cover of the Crown's factum referred to ia]rm
application brought by Scieniology for a sealing order and, on lt e
third page of the factum, there was 2 specific reference (o an ear I1:=r
sealing order granted by Linden J. Casey Hill told Kim Twohig I iﬁ
once [he necessary malerials were prepared and seyved_. he wou "
likely be in a position o give the consent to the apolication require

imi f the Attorney General.
under the Criminal Code on behalf o f‘?ﬂd, Casy:ay neral elled 1

13 Kim Twohig prepared the neces
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while he was on the telephone, Kim Twohig, who was working in a
nearby office, asked 1o speak with him. Kim Twohig explained that a
sense of urgency had arisen in refation to the application for an order
granting Rosemarie Drapkin access to the seized documents because a
date had been fixed with the court 1o hear Scientology’s application
for judicial review and counsel were directed to deliver their factums
and any affidavit material prior to September 9, 1984. Casey Hill tes-
tified that he told Kim Twohig that her application would have to be
served on the Crown Law Office, Criminal Division in the usunal fash-
ion and that a counsel in that division would look at it.

materiats for an application
under the Criminal Code including a notice of motion, an affidavit of
Rosemarie Drapkin, and a form of consent of the Attorney General.

The consent was signed by James Blacklock of the Crown Law
Office, Criminal Division.

14 The application was fited in Weekly Court without notice to

15

16

Scientology. Kim Twohig attended at Weekly Court on July 30, 1984
with Jerome Cooper, a solicitor with the Ministry of Consumer and
Comnmetcial Relations. The Weekly Court office had misplaced the
motion materials and, accordingly, the matter had not been listed for
hearing. The file was located later that day and transferred to Mr,
Justice Sirois in Chambers. A consent order was issued the following
day by Sirois J. without submissions having been made by counsel.

Kim Twohig agreed in her testimony that she, rather than Casey
Hill, made the decision not to provide notice to Scientology of her
application under the Criminal Code. She testified that in so doing
she proceeded on the assumption that the presiding judge would deter-
mine whether notice to Scientology was necessary or appropriate. She
stated that she certainly would have abided by any order requiring that
Scientology be provided with notice. When Kim Twohig realized
[ater that the order might provide access to documents ordered sealed,
she was very upset at what she had done through inadvertence.

5. Casey Hill's Role in the Sirois Application

On the evidence, it is abundantly clear that Casey Hill played no
part in the compilation of the materials filed in support of the applica-
tion before Sirois }. and he had no opportunity lo inspect those
materials before they were filed with the court. He had nothing to do
with the execution or filing of the consent 1o the order in question on

behalf of the Attorney General of Ontario. He was not advised in
early August of any difficulties associated with the order nor was he

i i f the

the purpose of meeting with the Attorney General 0
E:;iamuagugn r:sgccqt] of an ongoing criminal investigation. While he
‘wac in the Bahamas, Casey Hill contacted his office by telephone and,

aware of the scope of the order which granted Rosemarie Drapkin ac-
cess to all of the documents that had been seized in the raid on
Scientology in March, 1983.
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17 Subsequently, .on September 5, 1986, Hughes ). set aside the or-
der of Sirois J. and stated:

L . iemology,
interests of juslice, In my VICWw, the Chiurch of Scieno
!:r‘hg: ?mputy wni in question and which had been a party 10 thﬁ
ings sealing up the documceris, should have been & , an
il is appropriate under the circumsiances to set the order aside.

i i i rther concerning
Hill testified that he heard nothing fu _

" R gl e Ao, 554 S e
telephone call Det. Insp. sby, ! o o the Ok

i investipation of Scientology. Casey [l )} C
rﬂ‘:ﬂus;]:hm:r?; g:all_}?;n hfd attended at the O.P.P. building 1|f1 \;r}'lrg:lt;
the seized documents were maintained with the nrdg DCDESS is
1, which, on its face, appeared mlggmtg Rdoos;iﬁg;sn:\raigchn ]?ad s 10
all of the seized documents, nclu i

. shy indicated that no access whatsoc R
?ea:mﬁecgetzizzpmoﬁ?s?naﬁc Drapkin in respect of the sealed dPCIi]-
££3. Ca%ley Hill told Det: Insp. Ormsby that he had acted entirely

properly in mnot granting Rosemarie Drapkin access lo sealed
documents.

6. To What Documents Did Rosemarie Drapkin Gain Access?

. . .
i rocedure adopted by Scieniclogy did not permi
. ufﬁccr?iﬁ" ft?:igl %’E to determine which do%umenttls h{:la{{:c ?]:;':11::11115 t;?el:'
entati ientology brought :
sealed. Representatives of Sciento docume s o
i i tege to an O.P.P. otiicer X
which they wished Lo assert privi _ Officer Wb, ol
i king, inspecting or recording the doc '
g?;kic:dsgg;;c?;y o%eachpgﬁe for Scientology only and then place the
iginal i envelope. _ _
ungma(l):lntﬁ: iﬂ?t‘licncc. itpiz clear that Rosemane Drapkin never hag
o access 10 actual sealed documents. What she, in fact, gained ams{silt]
was a small number of unscale-.;ih copies of the zctaa[lli% sdonﬁ;ﬁ?;sbupi eg
i i hig is that, in many n . le cOF
possible explanation fort , I Ay ISLnees, Cine muliple
documents were seized by the L0 : :
gf ?;?s tsl?;g?y“fm:l)ne copy of a paricular document which was ]af
l::fed in one box may have been sealed by a rcprcsenlan;q o
Scientology whereas other copies of the same document located in a
different box may not have been sealed.

7. The Investigation by Scientology

. wved
les Campbell, as counsel for Scientology, recelv

“ Romnﬁ:[brcagal:i:’s ln:ttel? of August 22, 1984, he immediately splg_kc

with Clayton Ruby and representatives of Scientology and with Kim
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Twohig. He obiained copies of the documents listed in Rosemarie
Drapkin's letter from Kim Twohig. He also sent someone to search
the court files to obtain copies of the documents relied upon by Kim
Twohig in obtaining the order of Sirois J. Shortiy thereafter, Kim
Twohig was advised that certain of the documents listed in Rosemarie
Drapkin's letier of August 22, 1984 were subject to a claim of
privilege by Scientology. Kim Twohig testified that she made im-
mediate arrangements to have each of the documents in question
returned to the Q.P.P.

2 Charles Campbell replied to Rosemarie Drapkin's letter of

Angust 22, 1984 by letter dated August 27, 1984 which stated in part:

The documents relied upon by yeurself include solicitor client cor-
respondence and materials which appear o be held nol only im-
properly bul also held contrary 10 Court Order.

2 Cinarles Campbell sent Clayton Ruby the list of documents

L)

which Rosemarie Drapkin claimed to have reviewed. Clayton Ruby
wrote a letter dated August 28, 1984 to George W. Taylor, Solicitor
General of Ontario, with a copy to Casey Hill, expressing shock that
Rosemarie Drapkin had reviewed sealed documents and declaring:

Surely, this makes a mockery of the judicial process, when we are
left spending day after day al great expense 1o Lthe Court sysiem
arguing and obtaining rulings on the issue of what is privileged and
whal is nol, when atl the while the Police are acling as if there were
ne rule of law and as if there were no Court hearing pending. They
are simply ignoring soliciterfctient privilege and making a mockecy
of the couris. They acknowledge, formally, throngh the Office of the
Atlomey-General, (hat they are Sealing material and then Blithely
ignore their undeslaking,

Hundreds of searches are cazricd cul sn Ontaric on the basis that the
Police agree 1o seal material pending the Court resclution of asscr-
tions for solicitorclient privilege i the documents seized. How could
anyone believe the OLP.P. after this? What kind of respect do they
have for the legal profession or for the rights of ordinary cilizens to
consult with their Jawyers in confidence?

This is a shocking intrusion upon the civil libenties of ordinary
Canadians.

He cancluded as follows:
I ask for a full investigation and for disciplinary action against
everyone involved. T will then consider what Turther sieps 1 ought w
take. May | have your reply wilhin seven days.

Prior to writing the above letter, neither Clayton Ruby nor
Charles Campbell nor anyone acting on behalf of Scientology made



