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L Introduction

The Advisory Committee on Appellate Rules met on April 18, 2005, in Washington, D.C.

The Committee gave final approval to two amendments, approved another amendment for

publication, and removed two items from its study agenda. The Committee also approved a letter

to the chiefjudges and others regarding the proliferation of local rules on briefing, and the

Committee took a first look at problems caused by the Justice for All Act of 2004.

Detailed information about the Committee's activities can be found in the minutes of the

April meeting and in the Committee's study agenda, both of which are attached to this report.

H. Action Items

The Advisory Committee is seeking final approval of two items and approval for

publication of one item.

A. Items for Final Approval

1. New Rule 32.1

a. Introduction



The Committee proposes to add a new Rule 32.1 that will require courts to permit the citation

of judicial opinions, orders, judgments, or other written dispositions that have been designated as

"unpublished" or "non-precedential" by a federal court. New Rule 32.1 will also require parties who
cite unpublished or non-precedential opinions that are not available in a publicly accessible electronic
database (such as Westlaw) to provide copies of those opinions to the court and to the other parties.

b. Text of Proposed Amendment and Committee Note

1 Rule 32.1. Citing Judicial Dispositions

2 La) Citation Permitted. A court may not prohibit or restrict the citation of federal judicial

3 opinions, orders, judgments. or other written dispositions that have been designated as

4 "unpublished." "not for publication," "non-precedential," "not precedent," or the like.

5 ( Copies Required. If a party cites a federal judicial opinion, order, judgment. or other written

6 disposition that is not available in a publicly accessible electronic database, the party must file

7 and serve a copy of that opinion, order, judgment, or disposition with the brief or other paper in

8 which it is cited.

9 Committee Note
10
11 Rule 32.1 is a new rule addressing the citation of judicial opinions, orders, judgments, or other

12 writtenidispositions that have been designated by a federal court as "unpublished," "not for publication,"
13 "non-precedential," "not precedent," or the like. This Committee Note will refer to these dispositions
14 collectively as "unpublished" opinions. This is a term of art that, while not always literally true (as many
15 "unpublished" opinions are in fact published), is commonly understood to refer to the entire group of
16 judicial dispositions addressed by Rule 32.1.
17
18 The citation of unpublished opinions is an important issue. The thirteen courts of appeals have
19 cumulatively issued tens of thousands of unpublished opinions, and about 80% of the opinions issued by
20 the courts of appeals in recent years have been designated as unpublished. See Administrative Office
21 of the United States Courts, Judicial Business of the United States Courts 2004, tbl. S-3 (2004).
22 Although the courts of appeals differ somewhat in their treatment of unpublished opinions, most agree

23 that an unpublished opinion of a circuit does not bind panels of that circuit or district courts within that
24 circuit.
25
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1 Rule 32.1 is extremely limited. It does not require any court to issue an unpublished opinion or

2 forbid any court from doing so. It does not dictate the circumstances under which a court may choose

3 to designate an opinion as "unpublished" or specify the procedure that a court must follow in making

4 that determination. It says nothing about what effect a court must give to one of its unpublished
5 opinions or to the unpublished opinions of another court. In particular, it takes no position on whether

6 refusing to treat an unpublished opinion of a federal court as binding precedent is constitutional.

7 Compare Hart v. Massanari, 266 F.3d 11 55, 1159-80 (9th Cir. 2001), with Anastasoff v. US.,

8 223 F.3d 898, 899-905, vacated as moot on reh 'g en bane 235 F.3d 1054 (8th Cir. 2000). Rule
9 32.1 addresses only the citation of federal judicial dispositions that have been designated as

10 "unpublished" or "non-precedential" - whether or not those dispositions have been published in some
11 way or are precedential in some sense.
12
13 Subdivision (a). Every court of appeals has allowed unpublished opinions to be cited in some

14 circumstances, such as to support a contention of issue preclusion, claim preclusion, law of the case,

15 double jeopardy, sanctionable conduct, abuse of the writ, notice, or entitlement to attorney's fees. Not

16 all of the circuits have specifically mentioned all of these contentions in their local rules, but it does not
17 appear that any circuit has ever sanctioned an attorney for citing an unpublished opinion under these

18 circumstances.
19
20 By contrast, the circuits have differed dramatically with respect to the restrictions that they have

21 placed on the citation of unpublished opinions for their persuasive value. An opinion cited for its
22 "persuasive value" is cited not because it is binding on the court or because it is relevant under a

23 doctrine such as claim preclusion. Rather, it is cited because a party hopes that it will influence the

24 court as, say, the opinion of another court of appeals or a district court might. Some circuits have freely

25 permitted the citation of unpublished opinions for their persuasive value, some circuits have disfavored
26 such citation but permitted it in limited circumstances, and some circuits have not permitted such citation

27 under any circumstances.
28
29 Parties seek to cite unpublished opinions in another context in which parties do not argue that

30 the opinions bind the court to reach a particular result. Frequently, parties will seek to bolster an
31 argument by pointing to the presence or absence of a substantial number of unpublished opinions on a
32 particular issue or by pointing to the consistency or inconsistency of those unpublished opinions. Most

33 no-citation rules do not clearly address the citation of unpublished opinions in this context.
34
35 Rule 32.1 (a) is intended to replace these inconsistent and unclear standards with one uniform
36 rule. Under Rule 32.1(a), a court of appeals may not prohibit a party from citing an unpublished
37 opinion of a federal court for its persuasive value or for any other reason. In addition, under Rule
38 32.1(a), a court may not place any restriction on the citation of such opinions. For example, a court

39 may not instruct parties that the citation of unpublished opinions is disfavored, nor may a court forbid
40 parties to cite unpublished opinions when a published opinion addresses the same issue.
41

-3-



1 Rules prohibiting or restricting the citation of unpublished opinions - rules that forbid a party
2 from calling a court's attention to the court's own official actions - are inconsistent with basic
3 principles underlying the rule of law. In a common law system, the presumption is that a court's official
4 actions may be cited to the court, and that parties are free to argue that the court should or should not

5 act consistently with its prior actions. Moreover, in an adversary system, the presumption is that
6 lawyers are free to use their professional judgment in making the best arguments available on behalf of
7 their clients. A prior restraint on what a party may tell a court about the court's own rulings may also
8 raise First Amendment concerns. But whether or not no-citation rules are constitutional - a question
9 on which neither Rule 32.1 nor this Committee Note takes any position - they cannot be justified as a

10 policy matter.
11
12 No-citation rules were originally justified on the grounds that, without them, large institutional
13 litigants who could afford to collect and organize unpublished opinions would have an unfair advantage.
14 Whatever force this argument may once have had, that force has been greatly diminished by the
15 widespread availability of unpublished opinions on Westlaw and Lexis, on free Internet sites, and now
16 in the Federal Appendix. In addition, every court of appeals is now required to post all of its decisions
17 -including unpublished decisions - on its website "in a text searchable format." See E-Government
18 Act of 2002, Pub. L. No. 107-347, § 205(a)(5), 116 Stat. 2899, 2913. Barring citation to
19 unpublished opinions is no longer necessary to level the playing field.
20
21 As the original justification for no-citation rules has eroded, many new justifications have been
22 offered in its place. Three of the most prominent deserve mention:
23
24 1. First, defenders of no-citation rules argue that there is nothing of value in unpublished
25 opinions. These opinions, they argue, merely inform the parties and the lower court of why the court of
26 appeals concluded that the lower court did or did not err. Unpublished opinions do not establish a new

27 rule of law; expand, narrow, or clarify an existing rule of law; apply an existing rule of law to facts that
28 are significantly different from the facts presented in published opinions; create or resolve a conflict in
29 the law; or address a legal issue in which the public has a significant interest. For these reasons, no-

30 citation rules do not deprive the courts or parties of anything of value.
31
32 This argument is not persuasive. As an initial matter, one might wonder why no-citation rules
33 are necessary if unpublished opinions are truly valueless. Presumably parties will not often seek to cite
34 or even to read worthless opinions. The fact is, though, that unpublished opinions are widely read,
35 often cited by attorneys (even in circuits that forbid such citation), and occasionally relied on by judges
36 (again, even in circuits that have imposed no-citation rules). See, e.g., Harris v. United Fed'n of
37 Teachers, No. 02-Civ. 3257 (GEL), 2002 WL 1880391, at *1 n.2 (S.D.N.Y. Aug. 14, 2002). An
38 exhaustive study conducted by the Federal Judicial Center ("FJC") at the request of the Advisory
39 Committee found that over a third of the attorneys who had appeared in a random sample of fully-
40 briefed federal appellate cases had discovered in their research at least one unpublished opinion of the
41 forum circuit that they wanted to cite but could not. See FEDERAL JUDICIAL CENTER, CITATIONS TO
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1 UNPUBLISHED OPINIONS IN THE FEDERAL COURTS OF APPEALS: PRELIMINARY REPORT 15, 70 (2005)
2 [hereinafter FJC REPORT]. Unpublished opinions are often read and cited by both judges and attorneys

3 precisely because they do contain valuable information or insights. When attorneys can and do read

4 unpublished opinions - and when judges can and do get influenced by unpublished opinions - it only

5 makes sense to permit attorneys and judges to talk with each other about the unpublished opinions that
6 both are reading.
7
8 Without question, unpublished opinions have substantial limitations. But those limitations are

9 best known to the judges who draft unpublished opinions. Appellate judges do not need no-citation

10 rules to protect themselves from being misled by the shortcomings of their own opinions. Likewise, trial
11 judges who must regularly grapple with the most complicated legal and factual issues imaginable are

12 quite capable of understanding and respecting the limitations of unpublished opinions.
13
14 2. Second, defenders of no-citation rules argue that unpublished opinions are necessary for
15 busy courts because they take much less time to draft than published opinions. Knowing that published

16 opinions will bind future panels and lower courts, judges draft them with painstaking care. Judges do

17 not spend as much time on drafting unpublished opinions, because judges know that such opinions

18 function only as explanations to those involved in the cases. If unpublished opinions could be cited, the

19 argument goes, judges would respond by issuing many more one-line judgments that provide no

20 explanation or by putting much more time into drafting unpublished opinions (or both). Both practices

21 would harm the justice system.
22
23 The short answer to this argument is that numerous federal and state courts have abolished or
24 liberalized no-citation rules, and there is no evidence that any court has experienced any of these

25 consequences. To the contrary, a study of the federal appellate courts conducted by the Administrative

26 Office of the United States Courts at the request of the Advisory Committee found "little or no evidence

27 that the adoption of a permissive citation policy impacts the median disposition time" - that is, the time

28 it takes appellate courts to dispose of cases - and "little or no evidence that the adoption of a

29 permissive citation policy impacts the number of summary dispositions." Memorandum from John K.

30 Rabiej, Chief, Rules Committee Support Office, Administrative Office of the United States Courts, to

31 Advisory Committee on Appellate Rules 1, 2 (Feb. 24, 2005). The FJC, as part of its study, asked the
32 judges of the First and D.C. Circuits - both of which have recently liberalized their citation rules -

33 what impact, if any, the rule change had on the time needed to draft unpublished opinions and on their
34 overall workload. All of the judges who responded - save one - reported that the time they devoted
35 to preparing unpublished opinions had "remained unchanged" and that liberalizing their citation rule had

36 caused "no appreciable change" in the difficulty of their work. See FJC REPORT at 12-13, 67-68. In
37 addition, when the FJC asked the judges of the nine circuits that permit citation of unpublished opinions

38 for their persuasive value in at least some circumstances how much additional work is created by such
39 citation, a large majority replied that it creates only "a very small amount" or "a small amount" of
40 additional work. Id. at 10, 63. It is, of course, true that every court is different. But the federal courts
41 of appeals are enough alike that there should be some evidence that permitting citation of unpublished
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1 opinions causes the harms predicted by defenders of no-citation rules. No such evidence exists,
2 though.
3
4 3. Finally, defenders of no-citation rules argue that abolishing no-citation rules will increase the
5 costs of legal representation in at least two ways. First, it will vastly increase the size of the body of
6 case law that will have to be researched by attorneys before advising or representing clients. Second, it
7 will make the body of case law more difficult to understand. Because little effort goes into drafting
8 unpublished opinions, and because unpublished opinions often say little about the facts, unpublished
9 opinions will introduce into the corpus of the law thousands of ambiguous, imprecise, and misleading

10 statements that will be represented as the "holdings" of a circuit. These burdens will harm all litigants,
11 but particularly pro se litigants, prisoners, the poor, and the middle class.
12
13 The short answer to this argument is the same as the short answer to the argument about
14 judicial workloads: Over the past few years, numerous federal and state courts have abolished or
15 liberalized no-citation rules, and there is simply no evidence that attorneys and litigants have
16 experienced these consequences. Attorneys surveyed as part of the FJC study reported that Rule 32.1
17 would not have an "appreciable impact" on their workloads. Id. at 17, 74. Moreover, the attorneys
18 who expressed positive views about Rule 32.1 substantially outnumbered those who expressed
19 negative views-by margins exceeding 4-to-i in some circuits. See id. at 17-18, 75.
20
21 The dearth of evidence of harmful consequences is unsurprising, for it is not the ability to cite
22 unpublished opinions that triggers a duty to research them, but rather the likelihood that reviewing
23 unpublished opinions will help an attorney in advising or representing a client. In researching
24 unpublished opinions, attorneys already apply and will continue to apply the same common sense that
25 they apply in researching everything else. No attorney conducts research by reading every case,
26 treatise, law review article, and other writing in existence on a particular point - and no attorney will
27 conduct research that way if unpublished opinions can be cited. If a point is well-covered by published
28 opinions, an attorney may not read unpublished opinions at all. But if a point is not addressed in any
29 published opinion, an attorney may look at unpublished opinions, as he or she probably should.
30
31 The disparity between litigants who are wealthy and those who are not is an unfortunate reality.
32 Undoubtedly, some litigants have better access to unpublished opinions, just as some litigants have
33 better access to published opinions, statutes, law review articles - or, for that matter, lawyers. The
34 solution to these disparities is not to forbid all parties from citing unpublished opinions. After all, parties
35 are not forbidden from citing published opinions, statutes, or law review articles - or from retaining
36 lawyers. Rather, the solution is found in measures such as the E-Government Act, which makes
37 unpublished opinions widely available at little or no cost.
38
39 In sum, whether or not no-citation rules were ever justifiable as a policy matter, they are no
40 longer justifiable today. To the contrary, they tend to undermine public confidence in the judicial system
41 by leading some litigants - who have difficulty comprehending why they cannot tell a court that it has
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I addressed the same issue in the past -to suspect that unpublished opinions are being used for

2 improper purposes. They require attorneys to pick through the inconsistent formal no-citation rules and
3 informal practices of the circuits in which they appear and risk being sanctioned or accused of unethical
4 conduct if they make a mistake. And they forbid attorneys from bringing to the court's attention
5 information that might help their client's cause.
6
7 Because no-citation rules harm the administration of justice, and because the justifications for
8 those rules are unsupported or refuted by the available evidence, Rule 32.1 (a) abolishes those rules and
9 requires courts to permit unpublished opinions to be cited.

10
11 Subdivision (b). Under Rule 32.1(b), a party who cites an opinion of a federal court must
12 provide a copy of that opinion to the court of appeals and to the other parties, unless that opinion is
13 available in a publicly accessible electronic database - such as in Westlaw or on a court's website. A
14 party who is required under Rule 32.1 (b) to provide a copy of an opinion must file and serve the copy
15 with the brief or other paper in which the opinion is cited.
16
17 It should be noted that, under Rule 32.1 (a), a court of appeals may not require parties to file or
1t8 serve copies of all of the unpublished opinions cited in their briefs or other papers. Unpublished
19 opinions are widely available on free websites (such as those maintained by federal courts), on
210 commercial websites (such as those maintained by Westlaw and Lexis), and even in published
21 compilations (such as the Federal Appendix). Given the widespread availability of unpublished
2l2 opinions, requiring parties to file and serve copies of every unpublished opinion that they cite is
23, unnecessary and burdensome and is an example of a restriction forbidden by Rule 32.1 (a).

c. Changes Made After Publication and Comment

The changes made by the Advisory Committee after publication are described in my May 14,
2004 report to the Standing Committee. At its April 2005 meeting, the Advisory Committee directed
that two additional changes be made.

First, the Committee decided to add "federal" before "judicial opinions" in subdivision (a) and
before "judicial opinion" in subdivision (b) to make clear that Rule 32.1 applies only to the unpublished
opinions of federal courts. Conforming changes were made to the Committee Note. These changes
address the concern of some state court judges - conyeyed by Chief Justice Wells at the June 2004
Standing Committee meeting - that Rule 32.1 might have an impact on state law.

Second, the Committee decided to insert into the Committee Note references to the studies
conducted by the Federal Judicial Center ("FJC") and the Administrative Office ("AO"). (The studies
are described below.) These references make clear that the arguments of Rule 32.1 's opponents were
taken seriously and studied carefully, but ultimately rejected because they were unsupported by or, in
some instances, actually refuted by the best available empirical evidence.
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d. Summary of Public Comments

The 500-plus comments that were submitted regarding Rule 32.1 were summarized in my
May 14, 2004 report to the Standing Committee. I will not again describe those comments. Rather, I
will describe the empirical work that has been done at the request of the Advisory Committee.

- You no doubt recall that, at its June 2004 meeting, the Standing Committee returned Rule 32.1
to the Advisory Committee with the request that the proposed rule be given further study. The
Standing Committee was clear that its decision did not signal a lack of support for Rule 32.1. Rather,
given the strong opposition to the proposed rule expressed by many commentators, and given that
some of the arguments of those commentators could be tested empirically, the Standing Committee
wanted to ensure that every reasonable step was taken to gather information before Rule 32.1 was
considered for final approval.

Over the past year, Dr. Timothy Reagan and several of his colleagues at the FJC have
conducted an exhaustive - and, I am sure, exhausting - study of the citation of unpublished opinions.
A copy of the FJC's lengthy report has been distributed under separate cover. Before I summarize that
report, I again want to thank Dr. Reagan and his colleagues at the FJC for their extraordinarily thorough
and helpful research.

The FJC's study involved three components: (1) a survey of all 257 circuit judges (active and
senior); (2) a survey of the attorneys who had appeared in a random sample of fully briefed federal
appellate cases; and (3) a study of the briefs filed and opinions issued in that random sample of cases.
I will focus on the results of the two surveys, for those are the components of the research that are most
relevant to the question of whether Rule 32.1 should be approved.

The attorneys received identical surveys. The judges did not. Rather, the questions asked of a
judge depended on whether the judge was in a restrictive circuit (that is, the Second, Seventh, Ninth,
and Federal Circuits, which altogether forbid citation to unpublished opinions in unrelated cases), a
discouraging circuit (that is, the First, Fourth, Sixth, Eighth, Tenth, and Eleventh Circuits, which
discourage citation to unpublished opinions in unrelated cases, but permit it when there is no published
opinion on point), or a permissive circuit (that is, the Third, Fifth, and D.C. Circuits, which permit
citation to unpublished opinions in unrelated cases, whether or not there is a published opinion on
point). Moreover, special questions were asked of judges in the First and D.C. Circuits, which recently
liberalized their no-citation rules. The response rate for both judges and attorneys was very high.

The FJC's survey of judges revealed the following, among other things:

1. The FJC asked the judges in the nine circuits that now permit the citation of unpublished
opinions - that is, the discouraging and permissive circuits - whether changing their rules to bar the
citation of unpublished opinions would affect the length of those opinions or the time that judges devote
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to preparing those opinions. A large majority of judges said that neither would change. Similarly, the
FJC asked the judges in the three permissive circuits whether changing their rules to discourage the
citation of unpublished opinions would have an impact on either the length of the opinions or the time
spent drafting them. Again, a large majority said "no." Opponents of Rule 32.1 have argued that, the
more freely unpublished opinions can be cited, the more time judges will have to spend drafting them.
Opponents of Rule 32.1 have also predicted that, if the rule is approved, unpublished opinions will
either increase in length (as judges make them "citable") or decrease in length (as judges make them
"uncitable"). The responses of the judges in the circuits that now permit citation provide no support for
these contentions.

2. The FJC asked the judges in the four restrictive circuits and in the six discouraging circuits
whether approval of Rule 32.1 (a "permissive" rule) would result in changes to the length of unpublished
opinions. A substantial majority of the judges in the six discouraging circuits - that is, judges who
have some experience with the citation of unpublished opinions - replied that it would not. A large
majority of the judges in the four restrictive circuits - that is, judges who do not have experience with
the citation of unpublished opinions - predicted a change, but, interestingly, they did not agree about
the likely direction of the change. For example, in the Second Circuit, ten judges said the length of
opinions would decrease, two judges said it would stay the same, and eight judges said it would
increase. In the Seventh Circuit, three judges predicted shorter opinions, five no change, and four
longer opinions.

3. The FJC also asked the judges in the four restrictive circuits and in the six discouraging
circuits whether approval of Rule 32.1 would result in judges having to spend more time preparing
unpublished opinions - a key claim of those who oppose Rule 32.1. Again, the responses varied,
depending on whether the circuit had any experience with permitting the citation of unpublished opinions
in unrelated cases.

A majority of the judges in the six discouraging circuits said that there would be no change, and,
among the minority of judges who predicted an increase, most predicted a "very small," "small," or
"moderate" increase. Only a small minority agreed with the argument of Rule 32.1 's opponents that the
proposed rule would result in a "great" or "very great" increase in the time devoted to preparing
unpublished opinions.

The responses from the judges in the four restrictive circuits were more mixed, but, on the
whole, less gloomy than opponents of Rule 32.1 might have predicted. In the Seventh Circuit, a
majority of judges - 8 of 13 - predicted that the time devoted to unpublished opinions would either
stay the same or decrease. Only four Seventh Circuit judges predicted a "great" or "very great"
increase. Likewise, half of the judges in the Federal Circuit - 7 of 14 - predicted that the time
devoted to unpublished opinions would not increase, and four other judges predicted only a "moderate"
increase. Only three Federal Circuit judges predicted a "great" or "very great" increase. The Second
Circuit was split almost in thirds: seven judges predicted no impact or a decrease, six judges predicted
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a "very small," "small," or "moderate" increase, and six judges predicted a "great" or "very great"
increase. Even in the Ninth Circuit, 17 of 43 judges predicted no impact or a decrease - almost as
many as predicted a "great" or "very great" increase (20).

4. The FJC asked the judges in the, four restrictive circuits whether Rule 32.1 would be
uniquely problematic for them because of any "special characteristics" of their particular circuits. A
majority of Seventh Circuit judges said "no." A majority of Second, Ninth, and Federal Circuit judges
said "yes." In response to a request that they describe those "special circumstances," most respondents
cited arguments that would seem to apply to all circuits, such as the argument that, if unpublished
opinions could be cited, judges would spend more time drafting them. Only a few described anything
that was unique to their particular circuit.

5. The FJC asked judges in the nine circuits that pennit citation of unpublished opinions how
much additional work is created when a brief cites unpublished opinions. A large plurality (57)-
including half of the judges in the permissive circuits - said that the citation of unpublished opinions in a
brief creates only "a very small amount" of additional work. A large majority said that it creates either
"a very small amount" (57) or "a small amount" (28). Only two judges - both in discouraging circuits
- said that the citation of unpublished opinions creates "a great amount" or "a very great amount" of
additional work. (That, of course, is what opponents of Rule 32.1 contend.)

6. The FJC asked judges in the nine circuits that permit the citation of unpublished opinions
how often such citations are helpful. A majority (68) said "never" or "seldom," but quite a large
minority (55) said "occasionally," "often," or "very often." Only a small minority (14) agreed with the
contention of some of Rule 32.1 's opponents that unpublished opinions are "never" helpful.

7. The FJC asked judges in the nine circuits that permit the citation of unpublished opinions
how often parties cite unpublished opinions that are inconsistent with the circuit's published opinions.
According to opponents of Rule 32.1, unpublished opinions should almost never be inconsistent with
published circuit precedent. The FJC survey provided support for that view, as a majority ofjudges
responded that unpublished opinions are "never" (19) or "seldom" (67) inconsistent with published
opinions. Somewhat surprisingly, though, a not insignificant minority (36) said that unpublished opinions
are "occasionally," "often," or "very often" inconsistent with published precedent.

8. The FJC directed a couple of questions just to the judges in the First and D.C. Circuits.
Both courts have recently liberalized their citation rules, the First Circuit changing from restrictive to
discouraging, and the D.C. Circuit from restrictive to permissive (although the D.C. Circuit is permissive
only with respect to unpublished opinions issued on or after January 1, 2002). The FJC asked the
judges in those circuits how much more often parties cite unpublished opinions after the change. A
majority of the judges -7 of 11 - said "somewhat" more often. (Three said "as often as before" and
one said "much more often.") The judges were also asked what impact the rule change had on the time
needed to draft unpublished opinions and on their overall workload. Again, opponents of Rule 32.1
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have consistently claimed that, if citing unpublished opinions becomes easier, judges will have to spend
more time drafting them, and that, in general, the workload of judges will increase. The responses of
the judges in the First and D.C. Circuits did not support those claims. All of the judges - save one -
said that the time they devote to preparing unpublished opinions had "remained unchanged." Only one
reported a "small increase" in work. And all of the judges - save one - said that liberalizing their rule
had caused "no appreciable change" in the difficulty of their work. Only one reported that the work
had become more difficult, but even that judge said that the change had been "very small."

As noted, the FJC also surveyed the attorneys that had appeared in a random sample of fully
briefed federal appellate cases. The first few questions that the FJC posed to those attorneys related to
the particular appeal in which they had appeared.

1. The FJC first asked attorneys whether, in doing legal research for the particular appeal, they
had encountered at least one unpublished opinion of the forum circuit that they wanted to cite but
could not, because of a no-citation rule. Just over a third of attorneys (39%) said "yes." It was not
surprising that the percentage of attorneys who said "yes" was highest in the restrictive circuits (50%)
and lowest in the permissive circuits (32%). What was surprising was that almost a third of the
attorneys in the permissive circuits responded "yes." Given that the Third and Fifth Circuits impose no
restriction on the citation of unpublished opinions - and given that the D.C. Circuit restricts the citation
only of unpublished opinions issued before January 1, 2002 - the number of attorneys in those circuits
who found themselves barred from citing an unpublished opinion should have been considerably less
than 32%. When pressed by the Advisory Committee to explain this anomaly, Dr. Reagan responded
that the FJC found that, to a surprising extent, judges and lawyers were unaware of the terms of their
own citation rules. He speculated that some attorneys in permissive circuits may be more influenced by
the general culture of hostility to unpublished opinions than by the specific terms of their circuit's local
rules.

2. The FJC asked attorneys, with respect to the particular appeal, whether they had come
across an unpublished opinion of another circuit that they wanted to cite but could not, because of a
no-citation rule. Not quite a third of attorneys (29%) said "yes." Again, the affirmative responses were
highest in the restrictive circuits (39%).

3. The FJC asked attorneys, with respect to the particular appeal, whether they would have
cited an unpublished opinion if the citation rules of the circuit had been more lenient. Nearly half of the
attorneys (47%) said that they would have cited at least one unpublished opinion of that circuit, and
about a third (34%) said that they would have cited at least one unpublished opinion of another circuit.
Again, affirmative responses were highest in the restrictive circuits (56% and 36%, respectively),
second highest in the discouraging circuits (45% and 34%), and lowest in the permissive circuits (40%
and 30%).



4. The FJC asked attorneys to predict what impact the enactment of Rule 32.1 would have on
their overall appellate workload. Their choices were "substantially less burdensome" (1 point), "a little
less burdensome" (2 points), "no appreciable impact" (3 points), "a little bit more burdensome" (4
points), and "substantially more burdensome" (5 points). The average "score" was 3.1. In other
words, attorneys as a group reported that a rule freely permitting the citation of unpublished opinions
would not have an "appreciable impact" on their workloads - contradicting the predictions of
opponents of Rule 32.1.

5. Finally, the FJC asked attorneys to provide a narrative response to an open-ended question
asking them to predict the likely impact of Rule 32.1. If one assumes that an attorney who predicted a
negative impact opposes Rule 32.1 and that an attorney who predicted a positive impact supports Rule
32.1, then 55% of attorneys favored the rule, 24% were neutral, and only 21% opposed it. In every
circuit -save the Ninth-the number of attorneys who predicted that Rule 32.1 would have a
positive impact outnumbered the number of attorneys who predicted that Rule 32.1 would have a
negative impact. The difference was almost always at least 2 to 1, often at least 3 to 1, and, in a few
circuits, over 4 to 1. Only in the Ninth Circuit - the epicenter of opposition to Rule 32.1 - did
opponents outnumber supporters, and that was by only 46% to 38%.

The AO also did research for us - research for which we are also very grateful. The AO
identified, with respect to the nine circuits that do not forbid the citation of unpublished opinions, the
year that each circuit liberalized or abolished its no-citation rule. The AO examined data for that base
year, as well as for the two years preceding and (where possible) the two years following that base
year. The AO focused on median case disposition times and on the number of cases disposed of by
one-line judgment orders (referred to by the AO as "summary dispositions"). The AO's report is
attached. As you will see, the AO found little or no evidence that liberalizing a citation rule affects
median case disposition times or the frequency of summary dispositions. The AO's study thus failed to
support two of the key arguments made by opponents of Rule 32.1: that permitting citation of
unpublished opinions results in longer case disposition times and in more cases being disposed of by
one-line orders.

The Advisory Committee discussed the FJC and AO studies at great length at our April
meeting. All members of the Committee - both supporters and opponents of Rule 32.1 - agreed
that the studies were well done and, at the very least, fail to support the main arguments against Rule
32.1. Some Committee members-including one of the two opponents of Rule 32.1-went further
and contented that the studies in some respects actually refute those arguments. Needless to say, for
the seven members of the Advisory Committee who have supported Rule 32.1, the studies confirmed
their views. But I should note that, even for the two members of the Advisory Committee who have
opposed Rule 32.1, the studies were influential. Both announced that, in light of the studies, they were
now prepared to support a national rule on citing unpublished opinions. Those two members still do not
support Rule 32.1 - they prefer a discouraging citation rule to a permissive citation rule - but it is

-12-



worth emphasizing that, in the wake of the FJC and AO studies, not a single member of the Advisory
Committee now believes that the no-citation rules of the four restrictive circuits should be left in place.

2. Rule 25(a)(2)(D)

a. Introduction

At the request of the Committee on Court Administration and Case Management ("CACM"),
the Appellate Rules Committee has proposed amending Appellate Rule 25(a)(2)(D) to authorize the
circuits to use their local rules to mandate that all papers be filed electronically. Virtually identical
amendments to Bankruptcy Rule 5005(a)(2) and Civil Rule 5(e) (which is incorporated by reference
into the Criminal Rules) - accompanied by virtually identical Committee Notes - were published for
comment at the same time as the proposed amendment to Appellate Rule 25(a)(2)(D).

b. Text of Proposed Amendment and Committee Note

1 Rule 25. Filing and Service

2 (a) Filing.

3

4 (2) Filing: Method and Timeliness.

5

6 (D) Electronic filing. A court of appeals may by local rule permit or if

7 reasonable exceptions are allowed, require - papers to be filed, signed, or

8 verified by electronic means that are consistent with technical standards, if any,

9 that the Judicial Conference of the United States establishes. A paper filed by

10 electronic means in compliance with a local rule constitutes a written paper for

11 the purpose of applying these rules.

12
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